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Claims in Admiralty Against a Government. — The Pesaro?- 
owned and operated by the Italian Government as a merchant ship 
carrying passengers and cargo for hire, was libeled in admiralty in 
a United States District Court by a shipper to enforce a claim for 
damages. It was held liable to arrest. The court based its decision 
on two grounds. First, in its opinion, as a general rule the immunity 
from suit of a sovereign state does not make its merchant ships im- 
mune. Secondly, although the immunity might ordinarily exist, the 
Italian Kingdom by its action of giving to its government-owned mer- 
chant ships the capacity to be sued in the courts of Italy, stripped 
The Pesaro of its sovereign character and waived the immunity it 
might otherwise have claimed in our courts. 2 

It has long 3 been an axiom of the Common law that the sov- 
ereign cannot be sued in his own courts without his consent.* This 
sovereign privilege attaches to the government as well, whether it be 
a monarchy or a republic. And although a ruler has complete juris- 
diction over his own domain, by tacit understanding among the na- 
tions of the earth each sovereign 5 grants to the persons, ministers 
and armed forces of the others special immunity from suit while 
within his realm. 6 The nonsuability of a sovereign in his own courts 
is based either on the logical ground that the capacity to be sued 
would be inconsistent with the idea of supreme power, 7 or on the 

1 277 Fed. Rep. 473 (D. C. 1921). 

2 This second ground seems open to attack. It would seem that a ship, 
stripped of its immunity in one court, is not necessarily stripped of it in all 
courts as though immunity were like a coat of paint. 

* As to whether there ever was a time when the English sovereign could 
be sued at Common law, see Briggs v. Light Boats, 11 All. 157, 166-170 (Mass. 
1865). 

4 United States v. Lee, 106 U. S. 106, 204, 27 L. Ed. 171, 176 (1882) ; 
Briggs v. Light Boats, supra in note 3, at p. 162. "As the United States 
are not suable of common right, the party who institutes such suit must 
bring his case within the authority of some act of Congress, or the court 
cannot exercise jurisdiction over it": United States v. Clark, 8 Pet. 436, 
444, 8 L. Ed. 1001, 1004 (U. S. 1834). 

s Only cases under the law of England and the United States are con- 
sidered here. There is a difference of opinion among Continental jurists as 
to the extent to which immunity of a foreign sovereign should be accorded. 
See the supplemental opinion in The Pesaro, supra in note 1, at p. 483. 

6 The Parlement Beige, L. R. (1879) 5 P- D. 197; The Schooner Ex- 
change, 7 Cranch 116, 3 L. Ed. 287 (U. S. 1812) ; Hassard v. United States 
of Mexico, 29 Misc. 511, 61 N. Y. Supp. 939 (1899). 

'Briggs v. Light Boats, supra in note 3. "It is inherent in the nature 
of sovereignty not to be amenable to a suit of an individual without its con- 
sent. This is the general sense and the general practise of all mankind." 
Alexander Hamilton in The Federalist, No. LXXXI. "A sovereign is 
exempt from suit not because of any formal conception or absolute theory, 
but on the logical and practical ground that there can be no legal right as 
against the authority that makes the law on which the right depends": 
Holmes, J., in Kawananakoa v. Polyblank, 205 U. S. 349, 353, 51 L Ed. 834, 
836 (1906). 
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practical ground that constant suits would endanger the performance 
by the sovereign of his public duties. 8 The immunity from suit 
granted a foreign sovereign is the result of the absolute independence 
of every sovereign and the international comity which induces each 
sovereign to respect the independence and dignity of all the others.' 

This privilege of a sovereign and his state extends to at least 
some part 10 of their property, making it immune from seizure. 
Through the attempts made to have enforced in admiralty claims 
against cargoes and ships, the extent of this immunity of property 
has been restricted within certain limits, and in The Pesaro " the 
very existence of that immunity has been questioned in the case of 
property used for public purposes other than military. 

When the question of the liability of a foreign ship first arose 
in this country, a French warship was held to be immune from at- 
tachment. 12 Emphasis seems to have been laid on the fact that a 
part of a foreign sovereign's armed forces was being dealt with, but 
the court's language has been construed as stressing rather merely 
the fact of sovereign ownership. The Massachusetts case of Briggs 
v. Light Boats 13 and the English case of The Parlement Beige u take 
this view. The latter decision settled definitely as law in England 
that a merchant ship operated by a foreign government cannot be at- 
tached in rem. Such attachment, it is said, is an indirect way of 
impleading the sovereign and cannot be permitted. 15 No recognized 
sovereign state, therefore, may be sued or its merchant ships be at- 



" Briggs v. Light Boats, supra in note 3 ; The Siren, 7 Wall. 152, 154, 19 
L. Ed. 129, 130 (U. S. 1868). See also United States v. Lee, supra in note 
4, at p. 206. 

"The Parlement Beige, supra in note 6, at p. 214; Mighell v. Sultan of 
Johore, 1 Q. B. D. (1894), 149, 153; The Schooner Exchange, supra in note 
6, at p. 136; The Roseric, 254 Fed. 154, 159 (D. C. 1918). The opinion that 
the same reasons support the rule of immunity in both cases is expressed in 
The Johnson Lighterage Co., No. 24, 231 Fed. 365, 368 (D. C. 1916). 

10 There can be no question where the property of a foreign state used 
for martial purposes is in its own possession. The Schooner Exchange, 
supra in note 6. There is one case contra where the property was not in the 
government's possession. The Johnson Lighterage Co., No. 24, supra in 
note 9. The great difference of opinion arises over property other than 
that used for military or naval purposes. 

11 Supra in note 1. 

12 The Schooner Exchange, supra in note 6. 

13 Supra in note 3. 

" Supra in note 6. 

15 The English conception of actions in rem is different from ours in this 
country. That fact may help to explain the difference in the decisions in the 
two countries. See the note in 35 Harv. L. R. 330. (January, 1922). 
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tached in England without its consent 16 even if it carries on a com- 
mercial enterprise." 

The law in this country has been by no means as well settled. 
In Briggs v. Light Boats 18 light ships owned and possessed by the 
United States government were not permitted to be attached to en- 
force a lien. The public, rather than the military, character of the 
ships was said to be the important factor. 19 In a dictum in United 
States v. Wilder 20 it is suggested that there might be a difference in 
the privilege of immunity extended to war vessels and that extended 
to other property of a sovereign. The actual decision was that in a 
suit by the United States 21 the defendant might enforce a lien on a 
cargo owned by the government but not in its possession. In The 
Davis 22 for the first time it was stated that the mere fact of owner- 
ship by the United States was not enough to make property immune 
from being libeled in admiralty. Until recently it appeared to have 
become settled 23 that both ownership and possession must be in the 
state in order that its property used for public purposes should be 
granted immunity. The rule applied both to the property of our own 
government and to that of foreign governments. 

Recently our law has become unsettled through several conflict- 
ing decisions. A Chilean naval transport engaged in a commercial 
enterprise was held immune from seizure, 24 as was an Argentine 
naval vessel carrying a cargo owned by private persons. 25 A cargo 

"The Prins Frederik, 2 Dod. 451, 482 (Eng. 1820) and The Athol, 1 W. 
Rob. 374, 382 (Eng. 1842), are cases in which the sovereign finally consented 
to be sued. 

"Young v. S. S. "Scotia," [1903] A. C. 501; The Jassy [1906] P. 270; 
The Broadmayne [1916] P. 64; The Messicano, 32 T. L. R. 519 (1916) ; The 
Eolo, 2 Ir. (K. B. D.) 78 (1918) ; The Gagara [1919] P. 95. The Charkieh, 
L. R. (1873) 4 A. & E. 59, no longer represents the law. Immunity is not 
granted where the state has not been recognized by the British govern- 
ment. The Annette, The Dora [1919]. p. 105. 

18 Supra in note 3. 

19 Supra in note 3, at p. 186. 

20 3 Sumn. 308 (U. S. 1838). 

21 It is important to note that it was the government which took the 
affirmative action in this case, so the difficulty of bringing it within thd 
jurisdiction did not arise. So also, in The Siren, supra in note 8, permitting 
a claim against a prize ship for a tort committed after the government had 
seized the ship. 

82 10 Wall, is, 19 L. Ed. 875 (U. S. 1869). 

23 The Davis, supra in note 22; Long v. The Tampico, 16 Fed. 491 (D. C. 
1883) ; Hassard v. United States of Mexico, supra in note 6. 

a 'The Maipo, 252 Fed. 627 (D. C. 1918) and 259 Fed. 367 (D. C. 1919). 
The ship was owned by the government and in its possession. The court 
states that the ship is immune even though Chile has entered into trade. 
The hbellant's only course lies through diplomatic channels. 

''The Pampa, 245 Fed. 137 (D. C. 1917). See also The Carlo Poma. 
259 Fed. 369, 170 C. C. A. 345 (1919). in which the decree was subsequently 
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of munitions owned by Russia in 1916 was held not immune, because 
at the time of seizure it was not in the government's possession. 28 
In one case it was decided that a merchant ship requisitioned by Italy, 
operated by its owners under government orders, was subject to a 
libel in rem. 27 Immunity was granted, on the other hand, to The 
Roseric 28 a British ship requisitioned for service as an admiralty 
transport, owned and operated by a private citizen but under com- 
plete control of the government. And finally in The Pesaro 29 the 
court is of the opinion that "a government ship should not be im- 
mune from seizure as such, but only because of the service in which 
she is engaged." If this court's conclusion is correct, it is immate- 
rial that a vessel is both owned by, and in the possession of, a sov- 
ereign, if it is operated as a merchant ship. 

The doctrine of broad immunity of the sovereign has its oppo- 
nents, 80 and it is clear from a review of the cases that there has been 
a decided tendency in the United States to restrict it. 31 This ten- 
dency appears particularly fitting where a government branches out 
into trade. Concerning a bank in which the State of Georgia had 
become a partner, Chief Justice Marshall said : "Instead of commu- 
nicating to the company its privileges and its prerogatives it descends 
to a level with those with whom it associates itself, and takes the 
character which belongs to its associates and to the business which is 
to be transacted." 32 It is admitted that through the operation of 
the government's property wrongs may be done and a right may arise 
in favor of an injured party 33 — and the courts often have been al- 

vacated in 255 U. S. 219, 65 L. Ed. — (1921), because of lack of jurisdiction 
in the Circuit Court of Appeals. 

M The Johnson Lighterage Co., No. 24, supra in note 9. 

2, The Attualita, 238 Fed. 909, 152 C. C. A. 43 (1916). To be immune a 
ship must be "in the actual custody, possession and control of the nation 
itself and operated by it" (p. 911). 

28 254 Fed. 154 (D. C. 1918). The court believes that the sovereign rights 
of our ally ought not be subordinated during the war to individuals' rights. 
The Attualita "unduly subordinates the rights of sovereignty to those of an 
individual" (p. 161). 

"Supra in note 1, at p. 482. 

30 See Charles H. Weston's Actions Against the Property of Sovereigns, 
32 Harv. L. R. 266; Harold J. Laski's Responsibility of the State in Eng- 
land, 32 Harv. L. R. 447 ; George de Forest Lord's Admiralty Claims Against 
the Government, 19 Col. L. R. 467. 

M Officers and agents of the United States may be sued for the govern- 
ment property in their possession. United States v. Lee, supra in note 4. 
The Planters' Bank of Georgia (infra in note 32) was not immune though 
a state was a partner in it. The restrictions in The Davis, supra in note, 
22, and the cases following it, have been noted. 

M Bank of United States v. Planters' Bank of Georgia, 9 Wheat. 904, 
905, 6 L. E. 244 (U. S. 1824). 

"The Siren, supra in note 8; Workman v. N. Y. City, Mayor, etc., 179 
U. S. 552, 566, 568, 45 L. Ed. 317, 322, 323 (1899). In his article in the 
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most insistent in expressing their confidence that the sovereign will 
act justly and fairly in meeting its moral obligations. 34 But why 
should this be recognized as merely a moral obligation? Why should 
not the rule of respondeat superior apply here as elsewhere in the 
law of agency ? 35 

The reasons given by the courts for the rule of sovereign immu- 
nity 3S are not as convincing to us today as they were formerly. Nor 
ought this unsettled question to be settled by a mere slavish reliance 
on history and logic. 37 The courts must be influenced by the needs 
of the social welfare, and those needs would seem most adequately to 
be met by an adoption of the opinion of The Pesaro. 38 It appears 
socially and morally wrong that a great and powerful tradesman, 
whosoever he may be, should be permitted while plying his trade to 
cause serious injury through tort or breach of contract, for which he 
shall answer only with his gracious consent. 39 Out of consideration 
for the government's popularity as a business man to be dealt with by 
its citizens, nonsuability appears to be an unwise doctrine. As sug- 
gested in The Pesaro,' 10 "Shippers would hesitate to trade with gov- 
ernment ships and salvors would run few risks to save the property 
of friendly sovereigns," if they must rely solely upon the good faith 
of an impersonal state. In this regard, Congress acted wisely when 
it included in the Shipping Act of 1916 41 a provision that the ves- 
sels of the Shipping Board, when chartered or leased and employed 
solely as merchant ships, should be subject to the laws and liabili- 
ties applicable to other merchant ships. 

Harvard Law Review, supra in note 30, Mr. Laski takes the view that 
the basis of the sovereign state's immunity is the theory expressed in Black- 
stone's famous sentence: "The king, moreover, is not only incapable of do- 
ing wrong, but even of thinking wrong ; he can never mean to do an improper 
thing; in him is no folly or weakness." 1 Bl. Com. (Lewis's Ed. 1902), 
Chap. 7, p. 246. This appears incorrect, however; it seems rather to be due 
simply to lack of jurisdiction. This is clear from the fact that claims may 
be set off against the government when it takes affirmative action (see The 
Siren, supra in note 8, and United States v. Wilder, supra in note 20) ; also 
from the fact that the government is liable where it submits to suit (see 
The Athol, supra in note 16; also Mighell v. Sultan of Johore, supra in note 
9, at pp. 159-161). 

34 The Athol, supra in note 16 ; Young v. S. S. "Scotia," supra in note 17. 

35 See Harold J. Laski's Responsibility of the State in England, supra 
in note 30. 

35 See notes 7 and 8, supra. 

3T See The Pesaro, supra in note 1, at p. 475. 

w Supra in note 1. 

39 In this country recourse must be had to the legislature; in England, 
under certain circumstances, to a petition of right. See Lord Halsbur/s The 
Laws of England, vol. X, part II, p. 26 (1909). 

40 Supra in note 1, at p. 481. 

41 The Shipping Act, Sept. 7, 1916, c. 451, sec. 9, 39 Stat. 73© (Comp. St. 
1916, sec. 8146 e). See The Florence H., 248 Fed. 1012 (D. C. 1918). 
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Inasmuch as the immunity accorded foreign states and their 
property is said to be based on international comity which has regard 
for mutual sovereign dignity, 42 it might be suggested that if it is 
dignified for them to enter trade and reap its benefits, it would seem 
equally dignified for them to be held liable to meet the obligations 
incurred. There may arise, of course, matters of national policy dur- 
ing a war 43 or diplomatic questions in settling which our courts 
would welcome and follow requests from the Executive Depart- 
ment. 44 In their absence, however, the same reasons of fairness 
and mutual benefit to all parties which oppose the policy of the law 
supporting our government's immunity, oppose such a policy toward 
foreign governments. 45 

C. Z. G., Jr. 

* Supra in note 9. 

"The court in The Roseric, supra in note 28, appears to have been in- 
fluenced greatly by the fact that Great Britain was our ally. 

** Mack, J., in The Pesaro, supra in note 1, wrote to the Executive De- 
partment for its suggestions. 

45 As to the different methods in which a foreign sovereignty may raise 
the question of jurisdiction, see Ex parte Muir, 254 U. S. 522, 532, 65 L. Ed. — 
(1921). See also De Simone v. Transportes Maritmos Do Estado, 192 N. Y. 
Supp. 815 (1922). 



